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Pindar, 53 111. 447 ; Ins. Co. v. Tweed, Upon the whole, the principal case 

7 Wall. 44 ; Ingersoll v. Stockbridge, seems to have been decided in accord- 

jj-c, Rd., 8 Allen 438. See, also, Le- ance with both principle and the clear 

high Valley Rd. v. McKeen, 90 Penn. weight of authority. 

St. 122. See, however, The Pennsyl- M. D. Ewell. 

vania Co. v. Whitlock, 99 Ind. 16, 26 ; Chicago. 
Hoag v. Lake Shore, frc, Rd., 18 Am. 
L. Reg. (N. S.) 214, and note. 



Supreme Court of Indiana. 
TYLER v. ANDERSON. 

Where land is sold at a fixed price per acre, and the vendor fraudulently mis- 
represents the number of acres, the vendee is entitled to an abatement in the 
purchase price, although the deed contains, after specifying the number of acres, the 
phrase "more or less." 

An answer of failure of consideration must set out the facts showing the failure ; 
and error in sustaining a demurrer to such an answer is not rendered harmless 
merely because a general plea of want of consideration is left standing. 

Appeal from Warren Circuit Court. 

O. V. MoAdams and Wm. P. Rhodes, for appellant. 
W. L. Rabourn, for appellee. 

The opinion of the court was delivered by 

Zollars, J. — Suit upon a promissory note executed in 1882. 
The court below sustained a demurrer to the first paragraph of ap- 
pellant's answer. That ruling is the only question presented for 
review here. The substantial averments of that answer may be 
epitomized as follows : In 1874, appellant purchased of Ruth V. 
Anderson two tracts of land, and received from her two warranty 
deeds therefor, copies of which are made a part of the answer. In 
one of them the consideration is stated as the sum of $10,800, and 
the land is described as the N. E. J, and E. \ N. W. J, section 24, 
township 21 N., range 10 W., containing 240 acres more or less. 
In the other the consideration is stated as the sum of $3200, and 
the land is described as the E. J S. W. J, section 13, township 21 
N., range 10 W., containing 80 acres, more or less. The contract 
of sale entered into by appellant and Ruth V. Anderson was 
that appellant should pay for the 240 acres at the sum of $45 per 
acre, and for the other tract of 80 acres at the sum of $40 per acre, 
the sale and purchase being by the acre, and not for a gross sum. 
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Ruth V. Anderson represented to appellant that one of the tracts 
contained 240 acres, and that the other contained 80 acres. In 
fact, and by actual measurement, the tract represented as contain- 
ing 240 acres contains but 235.10 acres, and the other contains but 
77.40 acres. Appellant, believing and relying upon the represen- 
tations as to the number of acres, made no measurement or survey 
of the lands, and paid part cash, and gave his notes for the balance 
of the purchase-money, calculated at $45 per acre for 240 acres, 
and at $40 per acre for 80 acres. These notes were secured by a 
mortgage upon the lands. The deficiency in acreage was unknown 
to him for several years after the sale and execution of the deeds, 
and until after the execution of the note in suit. At the time Ruth 
V. Anderson made the representations, she knew they were not 
true, and that the tracts of land did not contain so many acres as 
she had represented. The words "more or less" were inserted in 
the deeds without appellant's knowledge, and without anything 
being said concerning their use. On the day the note in suit was 
executed appellee, as the agent of his mother, Ruth V. Anderson, 
settled with appellant. In that settlement it was found that appel- 
lant yet owed of the purchase-money $6187. For the purpose of 
having the mortgage upon the lands released he paid to appellee, as 
the agent of his mother, the whole of said amount, except $300, 
and for that amount agreed to give his note. In pursuance of this 
settlement and agreement the mortgage was released, and appellant 
executed the note in suit. The land so purchased was the only 
consideration for the note. Without the knowledge or consent of 
Ruth V. Anderson, the note was made payable to appellee, who was 
her son and agent, and appellant signed the same without examina- 
tion, supposing it was made payable to Ruth V. Anderson, and had 
no knowledge to the contrary until this action was commenced. 

This plea shows that Ruth V. Anderson is the owner of the note, 
in such a sense that whatever defence appellant might have made 
had the note been made payable to her he may now make : Waddle 
v. Harheck, 33 Ind. 231 ; Swindell v. Richey, 41 Id. 281. The 
plea also shows that the only consideration for the note is the land ; 
it being only a renewal, to the extent of it, of the other notes given 
for the purchase-money. Any defence, therefore, that appellant 
might have made against those notes he may make against this. 
Daniel, Neg. Instr. 177. 

Appellee contends that, if it should be conceded that there was 
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error in sustaining the demurrer to this answer, it was and is a 
harmless error, because the facts therein set up might have been 
given in evidence under the third answer, in which a want of con- 
sideration is alleged in general terms. We think otherwise. There 
was a consideration. The note in suit, like those of which it is so 
far a renewal, was given for the land. The consideration has failed 
to the extent of the note by reason of there being a less number of 
acres of land than agreed upon. An answer of a total or partial 
failure of consideration must set out the facts showing the failure : 
Billan v. Hercklebratk, 23 Ind. 71. 

The important question remains, does the answer properly state 
facts sufficient to show a failure of consideration ? The words " more 
or less" in a deed, in connection with a description of land, are 
used to designate approximately the quantity of the land within the 
given boundary. In the absence of contracts, the quantity is always 
regarded as a part of the description. And where it appears by 
words of qualification, as "more or less," that the statement of the 
quantity of acres in the deed is mere matter of description and not 
of the essence of the contract, the buyer takes the risk of the quan- 
tity, if there be no intermixture of fraud : 4 Kent Com., vide page 
467 ; Martind. Conv. 87 ; 1 Sugd. Vend, top page 490, bottom p. 
324 ; Williamson v. Hall, 62 Mo. 405 ; 2 Hil. Real Prop. 535 ; 
King v. Brown, 54 Ind. 368 ; Langsdale v. Grirton, 51 Id. 99. This 
is the general rule where the land is sold in lump, and for a gross 
sum, and there is no fraud or concealment or misrepresentation that 
amounts to fraud. An abatement of any portion of the purchase 
price on account of a deficit in the number of acres, in all cases 
where the quantity is merely a part of the description, rests upon 
the ground of fraud 

There may be cases where the deficit in the quantity is so great 
as to authorize an inference of bad faith and fraud on the part of 
the seller. 

In the case of Cravens v. Kiser, 4 Ind. 512, it was said : " The 
general rule is that where land is sold by metes and bounds, and 
estimated to contain a specific quantity, or for 'more or less,' and a 
gross sum is paid for the entire tract, the vendee will not be enti- 
tled to an abatement in price should the number of acres fall short 
of the estimated quantity. But this rule is not applicable where 
there is any fraud or concealment on the part of the vendor. It is 
true, the deficit in the quantity might be so great as to authorize 
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the inference that the seller acted in bad faith ; still such abatement 
must proceed on the ground of his fraudulent conduct." 

Mr. Sugden lays down these rules : " (1) If an estate be sold at 
so much per acre, and there is a deficiency in the number of acres 
conveyed, the purchaser will be entitled to compensation, although 
the estate was estimated at that number in an old survey. (2) The 
rule is the same, though the land is neither bought nor sold pro- 
fessedly by the acre. The general rule, therefore, is that, where a 
misrepresentation is made as to the quantity, though innocently, 
the right of the purchaser is to have what the vendor can give, with 
an abatement for so much as the quantity falls short:" Sugd. Vend, 
bottom p. 324, top p. 489. 

These rules more properly apply where it appears from the deed 
that the land was purchased by the acre, and a certain number of 
acres are stated, and where the deed does not contain the words 
" more or less." But, although the deed contains these words, the 
vendee will be entitled to an abatement in the purchase price, as 
against the vendor, and others with notice, or where the notes are 
not commercial paper, to the amount of the deficiency where, by 
the fraudulent representations of the vendor as to the number of 
acres, he is induced to enter into a contract that he would not other- 
wise have entered into, and to pay, or agree to pay, more than he 
otherwise would have done. And especially is this so where the 
land is purchased at an agreed price by the acre. 

While some of the cases seem to distinguish between sales in 
gross and by the acre, others hold that there is no difference where 
there is fraud. It was held in the case of Thomas v. Beebe, 25 
N. Y. 244, that where fraudulent representations relate to the 
quantity of land sold, it is immaterial whether the sale is in gross 
or by the acre. It was said : " The liability of the defendant for a 
fraudulent representation is as clear if the sale of the farm was in 
gross as if it was by the acre. The representations of the defend- 
ant may have induced the plaintiff to enter into the contract for the 
purchase in gross, instead of by the acre, and there would be great 
injustice in depriving him, on that account, of his remedy for the 
fraud." 

That there may be an abatement in the purchase price, where a 
fraud has been practiced upon the vendee, has been many times 
held by the court. In the case of Howie v. Pollard, 6 Blackf. 108, 
it was said: "If the tracts do not contain the number of acres 
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which the vendor represented them to contain, the defendant is 
entitled to an abatement out of the purchase-money for so much as 
the quantity falls short of the representation." See, also, Cravens 
v. Kiser, supra; Cox v. Reynolds, 7 Ind. 257; Langsdale v.Grir- 
ton, supra; Reynolds v. Cox, 11 Ind. 262 ; Kennedy v. Richard- 
son, 70 Id. 524. See, also, MeCoun v. Delany, 3 Bibb 46 ; Solinger 
v. Jewett, 25 Ind. 479. 

It is contended by appellee that the defence set up cannot be 
allowed without a reformation of the deed. It is a sufficient answer 
to this to say that the defence is not based upon the contract as evi- 
denced by the deeds. As said by the New York court in the case 
of Thomas v. Beebe, supra, the defence is based upon the fraud 
of the vendor, and not upon any warranty or contract on her part 
in regard to the quantity of the land. The doctrine, therefore, of 
merger of all previous negotiations and representations, and of the 
contract, in the deeds, has no application to the case. Fraud can- 
not be so merged. See, also, Johnson v. Miln, 14 Wend. 195. 
See, also, Sines v. Driver, 72 Ind. 125. Although not plainly 
asserted or plainly shown, it was upon this theory that parol evi- 
dence of fraud was allowed in the several cases above cited. 

In the case before us it is alleged in the answer, in substance, as 
we have seen, that the amount to be paid for the lands was arrived 
at by a calculation upon an agreed price per acre; that the vendor 
represented to appellant that one tract contained 240 acres, and 
the other 80 acres ; that she knew her representations to be false ; 
and that appellant, in ignorance of the truth, believed, relied upon, 
and acted upon the representations thus made to him. Under the 
foregoing authorities, and others that might be cited, the facts so 
set up in the answer, if true, are such as to entitle appellant to an 
abatement from the purchase-money in proportion to the deficiency 
in the number of acres of land. That the facts set up in the answer 
are true, is admitted by the demurrer. It results from the fore- 
going that the judgment must be reversed. It is therefore 
reversed, at appellee's costs, and the cause is remanded, with in- 
structions to the court below to overrule the demurrer to the second 
paragraph of appellant's answer. 

General rule. — The general rule is, tity conveyed is the exact number of 

that stating in the instrument of convey- acres or feet designated ; Powell v. 

ance the quantity of land conveyed, does Clark, 5 Mass. 355 ; s. c. 4 Am. Dec. 

not amount to a covenant that the quan- 67 ; Fuller v. Carr, 33 N. J. L. 157 ; 
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Campbell v. Johnson, 44 Mo. 247 ; Howe 
v. Bass, 2 Mass. 380 ; Williams v. 
Hathaway, 19 Pick. 387 ; Tarbell v. 
Bowman, 103 Mass. 341 ; Mann v. Pear- 
son, 2 Johns. 37 ; Jackson v. Defendorf, 
1 Caines 493 ; Jackson V. Barringer, 15 
Johns. 471 ; Dozier v. Duffee, 1 Ala. 
320 ; Eubank v. Hampton, 1 Dana 343 ; 
Bagan v. Gwinn, 19 La. Ann. 133 ; 
Barrow v. Miller, 16 Id. 114 ; .Daw's Y. 
Millandon, 17 Id. 97; Commissioners v . 
Thompson, 4 McCord (S. C.) 434. Thus 
where land was described in the deed as 
amounting to fifty acres, and the grantor 
covenanted that he was fully seised of 
" said land," had a good right to con- 
vey the same, that it was unincumbered, 
and that he would forever warrant and 
defend the title, it was held, in an action 
for a breach of the warranty, in that the 
land did not contain fifty acres, that the 
statement of the number of acres was no 
part of the warranty : Austin v. Richards, 
7 Heisk. 663 ; see Kincuid v. Brittain, 5 
Sneed 119 ; Park v. Cheek, 4 Cold. 20 ; 
Etheridge v. Vernoy, 70 N. C. 713. In 
the case last cited the rule of caveat 
emptor was applied, although the loss 
was 162 acres in 2000 : see Boar v. 
McCormick, 1 S. & R. 166 ; Vaugham. 
Mitchell, 2 Brev. (S. C.) 100 ; Cox v. 
Couch, 8 Pcnn. St. 147. 

Strict measure. — In some instances the 
words " strict measure " is used imme- 
diately after the enumerated number of 
acres supposed to be conveyed. These 
words add nothing to the deed, nor in 
any way affect it. Thus the land was 
described as " containing 200 acres strict 
measure, and no more." The quantity 
conveyed exceeded 200 acres ; and it 
was held that the grantee took the whole. 
" The words of exact restriction to 200 
acres and no more in the deed to the de- 
fendant, could never be allowed to super- 
sede or control a palpable description so 
easily traceable, as was the Lawrence 
survey through its monuments and 
courses :" Jackson v. McConnell, 19 



Wend. 175. Another deed, after the 
description by metes and bounds, had 
the words "containing 195 acres of land," 
and after excepting two pieces, one of 50 
acres, and the other of 16, it was added: 
" There being in the lot hereby conveyed 
135 acres, strict measure, the surplus, if 
any, not being hereby conveyed." It 
turned out that there was less than 135 
acres. In an action on the covenants of 
the deed because of the deficit in acres, 
it was held that the wording of the deed 
as given, did not amount to a warranty 
that there were 135 acres : Roatv. Puff, 
3 Barb. 353 ; see Andrews v. Rue, 34 
N. J. L. 402 ; Surgir. Shooter, 17 La. 
Ann. 68. Quozre, if there had been over 
135 acres ? See last case cited. 

More or less. — As in the principal case 
it is the practice, often, to add the words 
" more or less" to the quantity stated. 
These words are usually considered as 
expressions that the grantor will not hold 
himself liable for his representations of 
quantity : Andrews v. Rue, 34 N. J. L. 
402 ; Weart v. Rose, 16 N. J. Eq. 290 : 
Course v. Boyles, 21 Id. 212 ; Dale v. 
Smith, 1 Del. Ch. 1 ; 8. c. 12 Am. Dec. 
64 ; Williford v. Bentley, 5 J. J. Marsh. 
181. 

The expression is also construed to 
mean that the parties to the deed are to 
run the risk of gain or loss in the esti- 
mated quantity : McCoun v. Delany, 3 
Bibb. 46 ; s. c. 6 Am. Dec. 635 ; Young 
v. Craig, 2 Bibb. 272 ; Cutis v. King, 5 
Me. 482 ; Blaney v. Rice, 20 Pick. 62 ; 
Chandler v. McCord, 38 Me. 564 ; Mar- 
shall v. Bompart, 18 Mo. 84 ; Dalton v. 
Rust, 22 Tex. 133; Sanders v. God- 
ding, 45 la. 463 ; Whiting v. Dewey, 15 
Pick. 428. The words "neither limit 
nor extend the grant :" Pierce v. Faunce, 
37 Me. 67. In a case already cited it is 
said that they are "meaningless words:" 
Campbell v. Clark, 6 Mo. 219 ; Ayres v. 
Hayes, 13Id. 252 ; Butterfieldr. Cooper, 
6 Cow. 481 ; Marvin v. Bennett, 26 
Wend. 169 ; Faure v. Martin, 7 N. T. 
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210 ; Voorhees v. DeMeyer, 2 Barb. 37 ; 
Lawrence v, Simonton, 13 Tex. 220. 

Describing the tract conveyed as con- 
taining so many acres, has the same effect 
as if the words " more or less" were 
added : Williams v. Lane, 2 Car. L. 
Rep. (N. C.) 266 ; s. c. 6 Am. Dec. 
561. See the English cases; Day v. 
Fynn, Owen 133, cited in 9 Vin. Abr. 
343 ; Anon., Freeman's Ch. 106 ; Troy- 
ford v. Wareup, Finch. 310 ; Townshend 
v. Stangroom, 6 Ves. 340. 

If the land conveyed has well defined 
boundaries, fixed and visible monuments, 
the enumeration of the number of acres 
supposed to be within such bounda- 
ries and monuments, is no part of the 
general covenant of warranty. In all 
such cases the purchaser gets just exactly 
what he purchased ; Dale v. Smith, I 
Del. (Ch.) 1 , 8. c. 12 Am. Dec. 64 ; 
Peay v. Briggs, 2 Mills (S. C.) 98 ; s. 
c. 12 Am. Dec. 656 ; Johnston v. 
Quarles, 3 La. 90 ; s. C. 22 Am. Dec. 
163 ; Andrews v. Rue, 34 N. J. L. 402; 
Williams v. Lane, 2 Car. L. Rep. 266 ; 
s.c. 6 Am. Dec. 561 ; Cousev.Boyles, 4 
N. J. Eq. 212 ; Weart v. Rose, 16 Id 
290 ; Grand Trunk Ry. v. Dyer, 49 Vt. 
74 ; Pernam v. Wead, 6 Mass. 131 ; 
Chipman v. Briggs, 5 Cal. 76 ; Allerton 
v. Johnson, 3 Sandf. Ch. 72. But a 
representation that all the land within 
certain defined boundaries is intended to 
be conveyed, and that it contains so 
much in area, will amount to a fraud if 
all the land within such boundaries is 
not conveyed by the deed : Brooks v. 
Riding, 46 Ind. 15 ; Rutherford v. 
Tracy, 48 Mo. 325 ; Hampton v. Eubank, 
4 J. J. Marsh. 634. 

As has already been stated, a sale by 
the bulk cannot alone be construed a 
warranty of the quantity stated : Her- 
shey v. Keembortz, 6 Barr 128 ; Kreiter 
v. Bomberger, 82 Penn. St. 59 ; s. c. 22 
Am. Rep. 750; Morris Canal Co. v. 
Emmett, 9 Paige 168 ; Innis v. McCrum- 
min, 12 Mart. (La.) 425 ; Gormley v. 
Oakey, 7 La. 452 ; Triplett v. Allen, 26 



Gratt. 721 ; s. c. 21 Am. Rep. 320. If 
the land be sold as containing so many 
acres, "be the same more or less," or 
equivalent words are used, at a certain 
price per acre, and there is no stipula- 
tion of quantity, nor any mala fides, 
there is no redress after the contract is 
closed ; and if there is no written con- 
tract, the execution of the deed is the 
closing of the bargain : Sugden on 
Vendors 369 ; Lawrence v. Staigg, 8 R . 
I. 256 ; Barnes v. Gregory, 1 Head. 
230 ; Weart v. Rose, 16 N. J. Eq. 290 ; 
Tarbell v. Bowman, 103 Mass. 341. 

Sale by the acre. — The instance last 
given is of a sale by the acre, but the 
statement of the number of acres was 
not of the essence of the contract. If the 
statement is of the essence of the contract 
and there is a deficiency in the quantity 
stated, the purchaser is entitled to a cor- 
responding deduction from the price. 
See cases last cited. In such an instance, 
the quantity is relied upon to fix the 
price: Pickman v. Trinity Church, 123 
Mass. 1 ; s. c. 25 Am. Rep. 1 ; Trip- 
lett v. Allen, 26 Gratt. 721 ; s. c. 21 
Am. Rep. 320 ; Campbell v. Wilmore, 6 
J. J. Marsh. 209 ; Jones v. Plater, 2 
Gill (Md.) 125. If it was the inten- 
tion to sell by the acre, and not by the 
bulk, as can be gathered from the con- 
tract, the insertion of the words ' ' more 
or less" will not prevent a recovery for 
the deficiency : Wilson v. Randall, 67 
N. Y. 338 ; Fannin v. Bellamy, 5 Bush 
663. In a Virginia case it was said 
that, in the absence of evidence to show 
that a hazard was intended, it will be 
presumed that the parties contracted 
with reference to quantity. "It is an 
important element in every agreement, 
and prima facie must be intended to in- 
fluence the price : Triplett v. Allen, 26 
Gratt. 721; 8. 0. 21 Am. Rep. 320; 
Whaley v. Eliot, 1 A. K. Mar. 343; 
8. c. 10 Am. Dec. 737 ; Failing v. Os- 
borne, 3 Ore. 498 ; Hutchings v. Moore, 
4 Met. (Ky.) 110. If the sale is by 
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bulk, a much larger deficit must be 
shown to entitle the claimant to relief 
than is required in a sale by the acre : 
Rich v. Ferguson, 45 Tex. 396 ; Terrell 
v. Kirksey, 14 Ala. 209 ; Weaver v. 
Carter, 10 Leigh. 37. 

Sale in bulk. — If the amount of the 
purchase-money is expressed in a gross 
sum, it is the general rule that it is not 
a sale by the acre, but in gross : Cravens 
v. Riser, 4 Iild. 512. Thus, where the 
deed described the land as "containing 
91 J acres, more or less, being the house 
and all the land whereon C. now re- 
sides," and the sale was for $10,500, a 
part payable down, and the " remaining 
unpaid balance to be paid at the rate of 
$114.40 per acre;" and the $10,500 was 
about four dollars more than 91| acres 
at $114.40 ; and the land, by a subse- 
quent survey, was found to contain 118 
acres ; it was held that the $10,500 was 
the sum fixed to be paid as the purchase- 
money, and C. could not recover for the 
excess above 9 If acres, although the 
contract was an executory one : Cough- 
enour Vr-Stauft, 77 Penn. St. 191. See 
Gillilan v. Einkle, 8 W. Va. 262. In a 
recent English case the land was de- 
scribed as " containing, by estimation, 
three acres or thereabouts," and it ap- 
peared that the vendor himself purchased 
it by this description, and believed it to 
contain that quantity, but it, in fact, 
contained two acres, one rood and twelve 
perches. It was held that there was no 
breach of any warranty, and the pur- 
chaser was not entitled to any compen- 
sation. The purchase-price was a gross 
sum : Jolliffee v. Baker, 23 Am. L. Reg. 
162. 

Military warrants. — In the case of a 
military warrant (issued at an early 
day) quantity was its controlling fea- 
ture, and without its being designated, 
the warrant was void. After issuance, 
the holder could locate it at any place 
upon the public domain. When these 
warrants were first issued the public 
Vol. XXXIV.— 73 



domain was unsurveyed, and each lo- 
cator must run out his own lines and 
locate his own corners ; and as his only 
object was to locate the quantity desig- 
nated in the warrant, the courts adopted 
the rule that ' ' the call and course must 
yield to the call for quantity, the latter 
being the most important call in the 
entry :" Croghan v. Nelson, 3 How. 
187. The rule applicable to these war- 
rants is not, therefore, the general rule 
followed with reference to the statement 
of quantity. 

Conveyance by government surveys. — 
Conveying the land by the government 
surveys is no warranty that the parcel 
contains the quantity designated by the 
survey : Doe, ex dem. Phillips, v. Porter, 
3 Ark. 18 ; s. c. 36 Am. Dec. 448 ; Wil- 
liamson v. Ball, 62 Mo. 405 ; Earrell 
v. Hill, 19 Ark. 102. 

Known by a particular name. — The in- 
stances just given is where land is known 
by a designated number. Land may also 
be known by a certain name. If con- 
veyed by such name, the designating of 
the quantity supposed to be conveyed 
will not be a warranty of the amount in- 
tended to be conveyed. Thus a grant 
was of the surplus of the " Rancho of 
Old and New San Jacinto," out of which 
two grants had been previously made; 
and the surplus was described as " the 
extent of which is about five leagues, 
more or less." The surplus, in fact, 
embraced about eleven leagues. It was 
held that the entire eleven leagues passed 
by the grant : United States v. Aguirre, 
1 Wall. 311. In the case given there 
was a mutual mistake. In such an in- 
stance, both parties are bound : Moore 
v. Vick 2 How. (Miss.) 746 ; s. c. 32 
Am. Dee. 301 ; Clark v. Scammm, 62 
Me. 47. 

No boundaries. — Land may be con- 
veyed without designating the bounda- 
ries, or any corners or monuments mark- 
ing its extent, but by designating the 
number of acres intended to be con- 
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veyed. In all such instances, the num- 
ber of acres designated is an essential 
part of the description. Thus, it was 
held that a tract of land containing 843 
acres could not be conveyed by a descrip- 
tion of " all that tract of land, contain- 
ing 190 acres, more or less, situate in the 
district of Barnwell, bounded on the 
lands of William Nimmons and others :" 
Kirkland v. Way, 3 Rich. L. (S. C.) 
4 ; s. C. 45 Am. Dec. 752. It was said 
that the number of acres was the only 
certain description in the deed ; and to 
reject the number tendered the deed 
more uncertain and obscure. " Giving 
effect to the number of acres mentioned 
in the deed, as an essential part of the 
description, it does not appear that the 
tract found for the plaintiff in this suit 
was the same which was conveyed to him. 
A tract answering to the other imperfect 
terms of description, but containing 843 
acres, is not the same which was de- 
scribed as containing 190 acres." In 
another case, in the same state, a tract 
was described as " containing 360 acres, 
bounded on lands belonging to A., B., 
C. and others." On resurvey, it was 
found to contain only 343 acres. A dis- 
count for the deficiency was allowed. It 
was said that ' ' the land is not so de- 
scribed by metes and bounds as to fur- 
nish any data by which the number of 
acres might be known. It is described 
as joining the lands of other persons 
merely for the purpose of fixing the 
locality :" Talbot v. Mason, 2 McCord 
(S. C.) 440. Sec Peay v. Briggs, 2 
Mill. 98 ; s. c. 12 Am. Dec. 656 ; 
Barksdale v. Toomer, Harp. (S. C.) 
290; Welch v. Phillips, 1 McCord (S. 
C.) 215. In case the boundaries are 
doubtful, quantity often becomes a con- 
trolling feature of the deed : Winans v. 
Cheney, 55 Cal. 567 ; Field v. Columbet, 
4 Sawy. 523. 

Conveyance out of a larger tract — If 
the conveyance is of a designated num- 
ber of acres out of a larger tract named, 



the boundaries to be ascertained by a 
subsequent survey, only the number of 
acres designated are conveyed, even 
though the words " more or less" follow 
the number given. Thus, where an ap- 
plication was made to the government to 
purchase two leagues of land, " more or 
less," according to certain designated 
boundaries ; and the grant did not men- 
tion the quantity, but provided for the 
measurement of the tract and reservation 
of the surplus, the court construed the 
grant in connection with the petition, and 
held that the two leagues mentioned in 
the petition were to be surveyed within 
the larger tract, but observed that if the 
boundaries had been defined in the grant, 
no surplus could be thrown off by a sur- 
vey. In this way only could the condi- 
tional clause as to the measurement and 
surplus be made consistent with the pre- 
vious language of the grant : Yontz v. 
United States, 23 How. 498 ; see United 
States v. Fossat, 20 Id. 413. 

A testator devised to his grandson 350 
acres of land, "being the upper part of 
a tract of 700 acres ;" and to his two 
granddaughters " the lower part of the 
same tract, to be equally divided be. 
tween them." The tract was found to 
contain, in fact, 1100 acres. It was held 
that the grandson was entitled- to only 
350 acres, and the granddaughters to 375 
acres each : Williams v. Lane, 2 Car. L. 
(N. C.) 266; s. c. 6 Am. Dec. 561. 
See Bartlett v. Corliss, 63 Me. 287 ; 
Harper v. Lindsey, Meigs (Tenn.) 310. 

Covenant as to amount. — It is possible 
for the grantor to bind himself by a cove- 
nant that the amount stated in the deed 
is the true amount. And words used in 
a deed may amount to a covenant, al- 
though not in the express terms of a 
covenant. Thus, where land was de- 
scribed by the governmental surveys, 
and followed by the clause, " the whole 
of the within-described lands contain in 
all 1268.71-100 acres," it was held that 
these words constituted a covenant as to 
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the quantity of the land : Minge v. Smith, 
1 Ala. 415. 

Fraudulent representation. — If any 
fraud is attempted in giving the number 
of acres, the words " more or less" will 
not cure it : Cravens v. Kiser, 4 Ind. 
512; Langsdale v. Girton, 51 Id. 99; 
Kreiter v. Bamberger, 82 Penn. St. 59 ; 
8. c. 22 Am. Rep. 750 ; Failing v. 
Osborn, 3 Ore. 498 ; Noble v. Googin, 
99 Mass. 231 ; McCann v. Delaney, 3 
Bibb. 46 ; s. 0. 6 Am. Dec. 635 ; Dale 
v. Smith, 1 Del. Ch. 1 ; s. c. 12 Am. 
Dec. 64. If, as an inducement to the 
sale, the vendor states the amount to be 
of so many acres, and says he knows so, 
of his own knowledge, his statement 
amounts to a fraud on the vendee, if the 
amount is not so great, even though he 
believes the number is as he states it ; 
and this too, even though the vendee 
would have made the purchase without 
such representation : Cabot v. Christie, 
42 Vt. 121 ; see Jolliffee v. Baker, 23 
Am. L. Reg. 162 ; but see Winch v. 
Winchester, 1 Ves. & B. 375. 

Concealment. — Any concealment on 
the part of the vendor which prevents in- 
quiry as to the amount of the land sold 
or conveyed, will avoid the sale if the 
quantity falls short : Cravens v. Kiser, 4 
Ind. 512 ; Dale v. Smith, 1 Del. Ch. 1 ; 
s. c. 12 Am. Dec. 64 ; Couse v. Boyles, 
4 N. J. Eq. 212 ; Cabot v. Christie, 42 
Vt. 121. Such would be the case where 
the amount stated in the negotiations is 
known to be false, even though the words 
" more or less" are used in the deed : 
Ketcham v. Stout, 20 Ohio St. 453; 
Cabot v. Christie, 42 Vt. 121 ; Sill v. 
Buckley, 17 Ves. 394 ; Baldwin v. Shan- 
non, 43 N. J. L. 596. 

Equal, knowledge. — If both vendor and 
vendee hare the same means of ascer- 
taining the exact quantity, and neither 
knows it, a deficiency will not avoid the 
deed, unless it is so great as to raise the 
presumption that a mutual mistake was 
made : Allen v. Gibson, 53 Ga. 600 ; 



Jolliffee v. Baker, 23 Am. L. Reg. 162 ; 
Kreiter v. Bomberger, 82 Penn. St. 59 ; 
s. c. 22 Am. Rep. 750, 754 ; Noble v. 
Googins, 99 Mass. 231 ; Weart v. Rose, 

16 N. J. Eq. 290 ; Ketchum v. Stout, 20 
Ohio 453 ; Jenkins v. Bolgiano, 53 Md. 
407 ; Peden v. Owens, Rice Ch. (S. C.) 
55. Usually if the purchaser gets exactly 
what he purchased, he is bound by the 
contract, although he may be mistaken 
as to the quantity : Jacoby v. Beckett, 1 9 
Ind. 395 ; Andrews v. Rue, 34 N. J. L. 
402 ; Couse v. Boyles, 4 N. J. Eq. 212; 
Smith v. Negbauer, 42 N. J. L. 305; 
Clark v. Scammon, 62 Me. 47. 

Gross errors. — Where the deficiency is 
small, no relief is granted, unless there 
is a covenant as to the quantity ; if it is 
great, then it is evidence of fraud ; and 
when unexplained ic will be sufficient to 
set aside the deed or contract : Solinger 
v. Jeteett, 25 Ind. 479 ; Quesnel v. Wood- 
lief, 2 Hen. & Mun. 173 ; Campbell v. 
Wilmore, 6 J. J. Marsh. 209 ; Thomas 
v. Perry, 1 Pet. C. C. 49 ; Putnam v. 
Bill, 38 Vt. 85 ; Boar v. McCormick, 
1 S. & R. 166 ; Glen v. Glen, 4 Id. 
488 ; Bailey v. Snyder, 13 Id. 160 ; 
Ashcom v. Smith, 2 Penn. St. 219 ; Fred- 
erick v. Campbell, 13 S. & R. 136 ; Hag- 
gertyv. Fagan, 2 Penn. St. 533 ; Coughe- 
nour v. Stauft, 77 Id. 191 ; Darling 
v. Osborne, 51 Vt. 148 ; see Heath v. 
Pratt, 5 Id. 238. In such a case the com- 
plaining party must not have been guilty 
of any fraud or culpable negligence, nor 
otherwise have impaired the equity result- 
ing from a mistake: Harrison v. Buckley, 

17 Ves. 355 ; Belknap v. Sealey, 4 Kern. 
143 ; Jolliffee v. Baker, 23 Am. L. Reg. 
162. 

Purchase for a particular purpose. — A 
purchase may be made for a particular 
purpose. If the vendor is aware of the 
design of the vendee in making the pur- 
chase, at the time it is made, and there 
is a deficiency, and the purchase thus 
fails to meet the object of the purchaser, 
the vendee may be relieved of his obliga- 
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tion ; for the object of the purchase has 
failed, and he has been indirectly imposed 
upon: Bond v. Quattlebaum, 1 McCord 
(S. C.) 548 ; s. c. 10 Am. Dec. 702 ; 
King v. Brown, 54 Ind. 368, 375. But 
the insufficiency in quantity must be so 
great as to defeat the object of the pur- 
chase : Pringle v. Witten, 1 Bay (S. 
C.) 256 ; s. c. 1 Am. Dec. 612. 

Executory and executed contracts. — In 
granting relief because of a deficiency or 
excess, the courts are inclined to draw 
no distinction between executed and 
executory contracts. " The principle is 
the same whether the contract only be 
executed or has been consummated by 
giving the deed ; the injury is the same 
which the party sustains in the one case 
as the other, the mode of redress, and 
indeed the power of the court over the 
case may be very different:" Couse v. 
Boyles, 4 N. J. Eq. 212, 216 ; Ketchum 
v. Stout, 20 Ohio 453, 461 ; Noble 
v. Googins, 99 Mass. 231 ; Eoback v. 
Kilgores, 26 Gratt. 442 ; s. c. 21 Am. 
Bep. 317 ; Blessing v. Beatty, I Bob. 
287 ; Triplett v. Allen, 26 Gratt. 721 ; 
s. c. 21 Am. Bep. 320 ; Mendenhall v. 
Steckel, 47 Md. 453; s. c. 28 Am. 
Bep. 481 ; Marbury v. Stonestreet, 1 



Md. 152; Kreiter v. Bamberger, 82 
Penn. St. 59 ; s. c. 22 Am. Bep. 750 ; 
Smith v. Evans, 6 Binn. 102. Laches 
may be a ground for refusing relief : De- 
laney v. McDonald, 47 Wis. 108 ; see 
Wilson v. Randall, 67 N. Y. 338 ; Fame 
v. Martin, 7 Id. 210 ; Martin v. Cham- 
bers, 84 111. 579. This defence may be 
urged in a suit for the purchase-money 
as in the principal case : Mendenhall v. 
Steckel, 47 Md. 453 ; s. c. 28 Am. Bep. 
481 ; Darling v. Osborne, 51 Vt. 148 ; 
Noble v. Googins, 99 Mass. 231 ; Hill v. 
Buckley, 17 Ves. 394; Townshend v. 
Stangroom, 6 Id. 341 ; Davis v. Sabita, 
63 Benn. St. 90. 

Specific performance. — If the purchaser 
discovers there is a deficiency before he 
gets his deed, he may still insist on a speci- 
fic performance of the contract, or he may 
rescind it at his pleasure ; and insisting 
upon performance does not deprive him 
of his right to a deduction for the defi- 
ciency : Ketchum v. Stout, 20 Ohio St. 
452, 459 ; Malins v. Freeman, 2 Keen 
25 ; Manser v. Back, 6 Hare 443 ; Les- 
lie v. Thompson, 9 Hale 268 ; see Pomeroy 
on Specific Performance, sec. 245. 

W. W. Thornton. 

Crawfordsville, Ind. 



Supreme Court of Wisconsin. 

JONES v. FLORENCE MINING COMPANY. 

Where a master employs, to work in a dangerous place, a servant who from youth, 
inexperience or ignorance, is unable to appreciate the danger, it is the duty of the 
master to explain the nature of such danger, and if without such explanation the 
servant is set to work, either by the master or his agent, and is injured, the master 
is liable, even though the danger would have been apparent to a person of capacity 
and knowledge, and the immediate cause of the injury is the negligence of co-em- 
ployees. 

A boy, under fifteen years of age, who was employed by a mining company to 
carry drills above ground, went into the mine, and while carrying drills there was 
injured by the fall of ore from the roof. There was some evidence that he had 
been sent into the mine by either the captain or the pit boss, and that no explana- 
tion had been given him as to the dangerous character of the place. The weight 
of the evidence tended to show that the fall of the ore was the result of the negli- 



